110442945689

LAW OFFICES
LicHTMAN, TRISTER & RoOss, PLLC
1668 CONNECTICUT AVENUEN. N.W., FIFTH FLOOR
WASHINOTON, D.E. 200089

ELLIOTT C. LICHTMAN PHONE: (202) 328-1866 KAREN A. POST

MICHAEL 8. TRISTER FAX: (202) 328-9102 LILAN 8. ROSENBLUMA
GAIL E. ROSS www.itsriaw.eom ALLEN H. MATTISONA
REA L. HOLMESO

8. HOLLY SCHADLER
AALSO ADMITYED i MARVLAND
OONLY ADMITTED 1N WISCONSIN

LAURENCE L. GOLD
ALEXANDER W, DEMOTS
©Of Counael

December 20, 2010 S B 4
J 3 m
By Fax and Hand Delivery of o XS
Federal Election Commissian 0 = =4
999 E Street, N.W. £ 4 B2
Washington, D.C. 20463 ‘

Re:  Matter Under Review 6411 - Response to the Complaint on behalf
of SEIU-COPE and Gerald Hudson

Dear Mr. Hughey:

The Service Employees International Union Committee on Political Education (“SEIU-
COPE”) and Gerald Hudson, in his official capacity as Treasurer of SEIU-COPE, submit this
response to the complaint filed by Let Freedom Ring, Inc. (“Complaint”). As shown below, the
Commission should find that there is no reason to believe that SEIU-COPE committed a
violation of the Federal Election Campaign Act ("FECA™) as alleged in the Complaint, and it
should therefore take no further avtion against it in this matter,

SEIU-COPE is one of 24 independent organizations the Comsplainant alleges cocrdinaded
indesadeni mxpomiitneen (“IES”) sexd, in somn enzes, electiongering comanemiesiicms (“ECs™)
during Sie 2010 genesal elontion with Beprenemtalives Nancy Pelozi (D-CA) and John Larson (D-
Ct) and “other unnamed Members of Congress.” The IEs by SEIU-COPE identified in the
Complaint did not involve Rep. Pelosi ar Rep. Lirzon’s own re-aleotion aempaigs, end sxposts
filed with the Camamission make clear that SEIU-COPE made na ISs in eeanection with thase
campsigns. Instead, the allegedly eoordinated IEs involve the general elections in 11 other
Congressional Districts. Furthermore, apart from its vague allegation regarding “unnamed
Members of Congress,” the Complaint does not ullege any coordination or even any opportunity

! Tkis vague allegatian, of canrse, fails ta mert the raqoirentent in the
Comuzission’s regulitions that a complaint must “contain a clear and concise recitation of the
facts which describe a vialation of a statute or regulation aver which the Commission has
jurisdiction.” 11 C.F.R. § 111.4(d)(3). “John Doe” complaints are not permitted under FECA or
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for coordination between SEIU-COPE and the candidates in those 11 federal elections.

Rather than alleging coordination or an opportunity for coordination between SEIU-
COPE and the candidates who were supportad by the committee’s IEs, the Complaint relics an
two unrelated sets of facts that taken separately or together do not provide a basis for finding
reason to believe (“RTB”). First, the Complaint alleges that according to media reports on or
about September 17, 2010, Reps. Pelosi and Lurson met with unmamed “{rjank-and-file House
Desrociits™ who complained about the laek of supgpert they were recelving in their re-election
campmigns from unspecified “liberal groups™. Tliese discussioms wore wported to hava taken
plaun in a mueting of the Houne Demioenttic Cavcus md 2t & regudarly held tocatiag iretwessy Rep.
Pelasi and “freshmen Remaamts™. Sesontl, XE reports filad with the Comemission show shat in
the approuimagely 7-weaelk period falicaviag thesc meetings, SEIU-COPE aud the aftnr
respondants spent varying amounts of money an ¥Es in suppart of cartain Democratic cacrlidates.

The Commission may open an investigation in response to a complaint only where, by the
vote of at least four members, it determines that there is “reason to believe that a person has
committed, or is about to commit” a violation of the Act. 2 U.S.C. § 437(g)(a)(2). “The
Commission finds ‘no rezsun to Yelieve’ when the camplaint, any respense filed by the
respondaint, amd pablicly awilable infosxmiion, whem taken together, fiil to givu riss to a
recanaria infernmus shat a viokarion hes aceamnd, or oxen if the allegations were trie, would not
coantifute a vialation of the laiw.” Statermoat of Pdlisy Regacding Cammissian Acties th Matiers
at the Initml Stage in the Enforcemant Pmooss, 72 Fod. Reg. 12545, 12546 (Marsh 16, 2007). In
a passage frequently gited by subseguent Commissions, g hipartisan gooup af Cammissioners
similarly stated the governing standard as follows:

The Commission may find “reason to believe” only if a complaint
sets forth sufficient specific facts, which, if proven true, would
constitute a violation of the FECA. Complaints not based upon
personal knowledge must identify a source of information that
reasonably gives nise to a belief in ths tsuth of ths allugations
presemued. ... Uneamaxtre leyal cunclusinees froily assented fimts ... oy
mere gpecalafion ... will net e accepted as true. In addition, while
credihility will not be weighed in favar of the complainent ar the
respondent, a complaint may be dismissed if it consists of factual
allegations that are refuted with sufficiently compelling evidence
provided in the response to the complaint ... or from public sources
such as the Commission’s reports database.

the Commission’s reguintions, amd; thesefose, this sxpect of thn Comjsininit showld te diznvieaed
as not meeting the stexxlards for a valid sempleint.
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Statement of Reasons of Commissioners Mason, Sandstrom, Smith and Thomas, In Matter Under
Review 4960 (Hillary Redhan Clinton fr US Senste Bxplorsitey Commitine)(Decensbor 21,
2000).

In points 1 and 2 below, we show that the facts alleged in the Complaint, even if taken as
true, would not constitute a violation of law. In point 3, we show that the facts in the Complaint
also fail to give rise to a reasonsble inference that a violation has occurred. For these reasons,
there is 2o reasen for SETU-COPE 1o provide a detailed factual response to the Complaint. See,
e.g., Statemust of Iteagous of Clmirnmn ®old sl Comsnissiomers Mussa and Themas in MUK
4850 (Debiiz & Tooche, LLP) (hdy 20, 2000) (“A natoz amslusory ascusatinn witisout any
supporting evitense dess nns shift the ktwden of pmmf tn respandonis. While a naagpadant snay
choose to respond to a campleint, complainants must provide the Casamizsion with a. reasan to
believe vialations ocewrred. The burden of proof daes not shift to a respandent merely because:a
complaint is filed.”) Nevertheless, even though the Complaint here provides no evidance ta
suppart a finding of RTB, in order to avoid any misunderstanding, SETU-COPE categorically
denies that it met with or otherwise coordinated with Reps. Pelosi and/or Larson (or with any
other Member of Congress or congressional employee) with respect to the Committee’s IEs or
ECs in the 2010 geaeral election. If ealled upon to testify, each of the irdividuals involved in the
SEIU-COFE prblic conanumications waald ecanSax this statemeent.

The facts in the Complaint and the two media articles 2 on which it relies, even if true, do
not contain any direct evidence that SEIU-COPE’s IEs (or ECs) were coordinated with Reps.
Pelosi or Larson, or with any of the candidates who were supported by those communications.
Specifically, there is no allegation regarding any meeting or any other communication between
Reps. Pelosi/Larson or peroons acting on their belmlf, snd SEIU-COPE ax its eznployees,
conimaanm, ennsit:oin, agehts or oimer repaesentatives, ragasdiens of the suiject nmdten

News storizs such s ths opes attackad to the Complaint that quato ar paraphsase
anonymous sources are of dubious reliability and should not standing atone, as in this case,
provide a basis for finding RTB. See, e.g., Statement of Reasons of Cheirman Matthew S.
Petersen and Commissioners Caroline C. Hunter and Donald F. McGahn in MUR 6002 (Freedom

2 The two repcrts from the BNA Money & BoRtics Report, which are avtached s
Exhibit £ to the Complahat and as Exhibitt 1 ¢o the Supplesanin to e Complaint, provide even
feveer fvets npon wisoh a finding of RTB could be heestic Neithar report menticns Reps. Pelosi
or Larson or any other candidate in the general election, and neither alleges in even the most
general terms any coordination with any outside organization, including SETU-COPE.
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Watch)(2010)(*we ... would be reluctant to make a reason-to-believe finding based solely on
information culled fram [anonyniome news] souxces whesn aredibility and nccusacy 1ae diffenit 1n
ascartein”); Statemont of Reasans of Vice Chairman Matthew S. Petessen And Comsmissioners
Caroline C. Hunter And Donald F. McGahn in MUR 6056 (Protect Colarado Jobs, Inc.)(2009).

Moreover, the Roll Call article merely reports that Rep. Larson stated that “they ask
groups on a ‘regular basis’,” without specifying which groups. The Politico article states that
Rep. Pelosi “vowed to pressure liberal greups to do mors — and guickly,” but, simdlarly, the report
daes net Ideutify the “liberal groups”. Most immportantly, evesa assumiag the acewucy df the
articks, nalther stary inilientys timt untiuns id genemi ar SETU-COPE i pastinaing was ans of the
grops to whish they referred, althongit based on the: repoits themsalves thia is (icobifid - the
Palitico article mentinns that Rep. Palnai wan pasticularly semeemed with “environmental and
pro-health groups,” and the article asserts that Pelosi went aut of her vwmay to siate that she hsd no
complaint with organized labor’s efforts because of its extensive program of field efforts in
support of Democratic candidates.

Additionally, swen if the articles had identtfied a specific discussion between Reps. Pelosi
and/cr Larson and SEIU-COPE, which they did not, neither article specifies the kinds of support
Reps. Pelosi or Larson thought were important. Instead, the articles use ambiguous terms such as
“ ettmg invoived,” “doing mure,” antl “‘gatttay out thote,” which csxid mesn & wide-range of
campaijs-reintat antivities many of which mmay be cmmedinatas witis cmﬂm withost violaiing
FECA. Spepifivally, political commnittees such as SEIU-COPE may malee cogh er in-kind
contributions to federal eandidates within the limits specified in FECA, even at the request of the
candidates, and unions such as SEIU may also coordinate their cammunications with their
members and others in their restricted classes with the candidates whom they are supporting.® See
11 C.F.R §114.2(c). If ®ep. Pelosi or Larson had actually urged unions such as SEIU  “get out
there,”such a request would have been completely lawful and a fir cry from a request to vonduct
unlswful everdinuted public coenmanications.

Finally, the news stories provide nm facts syganding the identiiies of sns Donmosrabc
candidditten, if auy, on wiknse behalf Reps. Paler am! Littson saight have sought tho assistanee of
outside groups. In partisular, thwre is nothisg in the media articles to suggest that Pelosi and
Larson sought assistance for the 11 candidates who benefitted from SEIU-COPE’s public
communications, ncne of whom are even identified in the news repcsts as baving attended the
meetings. Moge than 225 incumbent Democratic Members of Congress ran for re-election

3 Fuitheemnurs, singe BEIU/OEIU-COPE maimuin a fire-wall between their
oodexiinaimi (ossuberoiip) md indapenulers pwogmuns pusumt to 13 C.F.R. § 109.21¢h), even if
FRom Foieni anil/or Limmn bad sdemenimted with the onibn, thie fact wanid met shuw the
existence of coordination unless the persons with whom they communicated were identified and
actually worked on the independent side of the wall.
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in the 2010 general election; the news reports do not identify which ones needed, or wanted,
assistonce and masa theix desires lomwn to the Remnnratic teaxinrs.

In sum, the Complaint and supporting attachments, even if true, do not provide sufficient
facts to support an RTB finding based on any meeting or other direct communication between
Reps. Pelosi and/or Larson and SEIU-COPE.

Apaxt fronm tie allnged statements by Reps. Pelosi and Larson addressed in point 1, the
Complaint seems to take the position that the articles in Roll Call and Politico in themselves
constituted a “request or suggastion” to SEIUJ-COPE and the other respordants to endedake
public communications on bekalf of Damaceatic candidates. This cantention fgils as both a
factual and legal matter.

The conduct prong of the definition of coordinated comnmmication is satisfled whenever a
communicetion is created, produced, or distributed “at the request, or suggestion of a candidate,
authorized committee, or political party committee.” 11 C.F.R. § 109.21(d)(1)(i). Assuming
arguendo tha stntemicats made iw & pebliz mseting ateanddad hy 2Enescus people mny constitute o
“request or suggestian” within the nmaaing of tiis regulnikon, it is quite anothor matar sb ffad
coerdinntion on the basia of statements made in “clased-door” meetings which were not even
attended by the perenns or geaups that allegedly made the subseqnent coordinated
communications simply hecause those private statements were leaked to the media. There is no
evidence that Reps. Pelosi or Larson intended any comments they made to the Democratic Caucus
or the Democratic freshman to be repeated to the media and by the media in turn to report those
comments to the groups that they may have hoped to influence. As far as can be determined from
the articles in question, ths Democratic leaders’ stalements found their way into the media without
their astistunce or authorization. Morsover, ne mpsusentative of BSIU-COPE was in attendance
at ths meetings, aml there is ne evitemee in e rocond that any individual associmed ‘with SBIU-
COPE au iis imicpreedent expendhinee program even knesw of these stssements. In shert, no
“roquest or mggestica” wasmade sad none was raszived. This alane is gramds for finding no
RTB.

Further, even assuming that Reps. Pelosi and Larson actually intended to send a message
through the leaked reports, it is still clear that, as a matter of law, a generalized plea for support
distnbuted to the public (as through the mews atticles in this case) does not in itself constitute a
“request or suggestion” within the meaning of the regulation. The Commission made this clear
when it first adopted the conduct standard as part of its BCRA regulations:

A remmert ar ssggerlion ssoomarases the maat direct femn nf
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coordination, given that the candidate or political party committee
commnainatos desires to amather pernon wio effectuates them... The
“request or suggestira” conduct standard in pamgraph (d)(1) is
intended to cover requests ar suggestions made to a select audience,
but not those offered to the public generally. For example, a request
that is posted on a web page that is available to the general public isa
request to the general public and does not trigger the conduct standard
in paragraph (d)(1)... Similarly, a request in a public campaign speech
or a mewspaper advardsement is & rezjues: te the genessd public and is
not wovered....

Coordinated and Indepsudent Expenditures, 68 Fed. Reg. 421, 432 (Jan. 3, 2003).* The reason
for this is clear: if a publicly distributed request for assistance by a candidate or political party can
constitute a “request or suggestion” under the coordination regulation then the conduct standard
would become virtually meaningless. Candidates and parties regularly make public pleas for
assistance in letters, speeches, meetings, websites, press statements, interviews and the like. If an
individual or group can Le fourid to have made a cosrlinmated cormmunication merely because of
such pleas, then tlie prehibition o coorndinated comanmications will intesfers significantly with
the rigint w0 pusticipate indepondtunly in fedesal elactis.

The Complaint appears to take the position that SEIU-COPE (and ail of the other
respondents) must have coordinated with Reps. Pelosi and Larson because they each made .
independent expenditures in the period following the two meetings described in the media. This

‘ In 2G06, ihe Cannalasism amended iin coerdinatai commomicatinnn regdlatiim to
add en ameption ta the “weverial inwrglvment,” “subsientlal dssussion;” “anmmeon vendor,” end
“former employee” conduct standards for information obtained from a publicly available source.
See 11 CF.R. §§ 109.21(d)(2)~(5). The Commission explained at the time that it was not
applying this exception to the “request ar suggestion” eandwuct standand bacaunse thet etandard
doea not depend on information canveyed by the candidate. However, the Cemmission also
quoted the legislative history of FECA stating that “a general request for assistance in a speech to
a group of persons by itself should not be considered to be a ‘suggestion’ that such persons make
an expenditure to further such election or defeat.” Coordinated Communications, 71 Fed. Reg.
33,190, 33,305 (June 8, 2008). This explumaticn indicates that while e Commission may have
wished in 2006 to leave open tire pussilility tliat a specific mquest in a public comrsunication
might fiill withiti the “requznt or suggestion” saxmlwrd, it still diéi met intand ts inciuis mewe
generalized plees fior suppcat, as in the allsgrd statesaems by Reps. Peleni and Lomon, sven
assuming they intended thair statemaeds to he leaiad to the press.
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argument, of course, could be applied to any organization, PAC or individual who made
independent expenstitnres in suppart of Democratic eandidatas far election to the House of
Representasives following September 17, 2010. But here it cannot mesonably be infemred that the
meetings (or any ather unreported communications that might have taken place) caused the
respondents’ subsequent public communications to take place simply because of their sequence in
time. The Complaint ignores the fact that organizations that disseminate independent expeanditures
with rare exceptions 8o so in the weeks immediately preceding an election for the obvious reason
that this is the bast time to influerce the electivn. Cf. Sheys v. FEC, 528 F.3d 914, 924 (D.C.Cir.
2008) (finding on the basis of information provididiby the Commissidn thiat tise “vast majority” of
adveriising by cendidntes oacurs in the 96/120 windows that the Commission regulates siore
strictly.) SEILJ-COPE ims eansistsntly condinsizd a majarity of its {Es in the two month period
prix ta a geneml elactinr Sor example, reports filed with the Commission show that in 2004
SERU-COPE spent 81% of its IEs after September 1, in 2006 it spent 71% in that period, and in
2008, 42%.5 The reason far this is obvious and no inference can reasonably be made that a
politically active organization such as SEIU coordinated with federal candidates merely because a
stary appeared in the media prior to the time period saying that candidates were eager for “liberal
groups” support.

Conclusion

For the foregoing reasons, the Commission should find no reason-to-believe that SEIU-
COPE made coordinated communications as allegad i the enaplaint filed by Let Freedom Ring,
Inc.

Michael B. Ttister

s The comparable figure for 2010 is 46%, and this includes IEs made in connection
with primary elections that were actually made in the weeks leading up to these elections.




